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Before the
FEDERAL COVMUNI CATI ONS COW SSI ON
Washi ngton, D.C. 20554

In the Matter of

| mpl enentati on of Section 255
of the Tel ecommuni cations Act
of 1996 W' Docket No. 96-198
Access to Tel econmuni cati ons
Services, Tel ecomuni cati ons
Equi pment, and Cust oner

Prem ses Equi pnent By Persons
with Disabilities

e e et e e e Nt N e S St

AT&T COMMENTS

Pursuant to Section 1.415 of the Conm ssion's

Rules, 47 CF.R § 1.415, AT&T Corp. ("AT&T") submts

t hese comments on the Conm ssion's NPRM in this

proceeding to inplenent Section 255 of the Conmmuni cations

Act of 1934, as anmended (47 U.S.C. § 255).%

Section 255, enacted in the Tel ecomrunications
Act of 1996, requires both nanufacturers of tele-
communi cati ons equi pnent and providers of telecomuni-
cations service to ensure that their offerings are
"accessible to and usable by individuals wth

disabilities, if readily achievable.”™ Moreover, the

Implementation of Section 2855 of the Telecommuni-
; . £ 1996 /2 Tel : .

Premises Equipment hy Persons W™ ~f~ t  h
W' Docket No. 96-198, Notice of Proposed Rul enahing
FCC 98-55, released April 20, 1998 ("NPRM").

2 gee 47 U S.C. § 255(b)-(c).

|



statute requires both manufacturers and service providers
to ensure that their offerings are conpatible with

exi sting peripheral devices and specialized customner

prem ses equi pment ("CPE") conmonly used by persons wth
disabilities, to the extent that satisfaction of the
accessibility obligation is not "readily achievable."3
These statutory provisions codify for equi pnent and
services providers obligations simlar to those already
applicable for access to prem ses under the Anericans
with Disabilities Act of 1990 ( apar).*

In an earlier phase of this proceeding, to
ensure effectuation of the "broad but practical mandate"
of Section 255 the Conm ssion issued a Notice of Inquiry
("NOI") soliciting information on a variety of equipnent
and service accessibility issues, and received comments
from numerous parties, including AT&T, representing a
wi de spectrum of interests.® The Conmission's proposals

in the NERM are framed on the basis of that input, as

3 47 U.S.C § 255(d).

* Pub. L. 101-336, 104 Stat. 327 (1990), codified at 42
U . S. C §§ 12101-12213.

1 3 .-
catmna_AcL_QLls_s_GlAccess_Ln_Telemmmunmar.mss . Tal , X - : 1 Cuat
Erem1ses_Equ1pment_b¥_Eersnns_mlth_nlsabilitlea 11
FCC Recd 19152 (1996). See also AT&T Comments in id.,
filed October 28, 1996 ("AT&T NOL Comment s"); AT&T

Reply Comments in id., filed Novenber 27, 1996 ("AT&T
NOL Reply Comments").




wel | as consultations with the Architectural and Trans-
portation Barriers Conpliance Board ("Access Board"), the
report of its Tel ecommunications Access Advisory
Comm ttee ("TAAC Report"”), and the Access Board's
Tel ecommuni cations Act Accessibility Quidelines for
t el ecommuni cations equipment.®
STATEMENT

AT&T has | ong been a | eader in addressing the
t el ecommuni cati ons needs of persons with disabilities,’
and fully supports the Conm ssion's objective in this
proceeding of inproving the accessibility of tele-
communi cati ons equi prent and services to this segnent of
consuners. As the NPRM ({ 3) also properly recognizes,
however, the Conm ssion nust execute its statutory
mandat e under Section 255 "in a practical, commonsense
manner" that wll achieve inproved accessibility w thout
constraining the ability of manufacturers and service
provi ders to devel op and depl oy innovative and inproved

technology in the nmarketplace.* In this initial round of

® see NPRM, 19 11-20.

7  see AT&T NOL Comments, pp. 4-5 and 8 n.11 (sunmarizing
the extensive background of AT&T and AT&T Wrel ess
Services in serving the needs of persons with
disabilities).

8

See alsa NOI, 11 FCC Rcd at 19159-60 (9

16) (acknow edgi ng need to inplenment Section 255

Wi t hout "constraining conpetitive innovation"). The
Commi ssion's prior decisions under the ADA have

i kewi se recogni zed the need to expand the

(footnote continued on foll owi ng page)



comrents, AT&T addresses three major aspects of the NPRM:
(a) the appropriate scope of Section 255; (b) the
interpretation of certain statutory requirements; and
(c) the process of inplenmentation of Section 255 through
the Conmi ssion's conplaint process.
A. Statutory Scope

The NERM (Y 35-43) notes that Section 255 uses
the terns "telecommunications" and "telecommunications
service, " which are defined el sewhere in the 1996 Act in
a manner that tracks the Conm ssion's standard for a
"basic service" under its Computer Tnquiry IT ("CI-II")
deci sions and rules.’ The Commission therefore
tentatively concludes that Section 255 requirements are
i napplicable to information services, which are
separately defined in Section 153(20) and which are not

regul ated under Title Il of the Communications Act.

NPEM, § 42.

(Footnote continued from prior page)

availability of services to the disabled wthout
di scouragi ng the devel opment of new and i nproved
technol ogy. See Telecommunications Services for

i £ , 6 FCC Red
4657 (1991).

® Compare 47 U S.C. § 153(43) (defining "telecommuni-
cations" as transm ssion "without change in the form
or content of the information as sent and received")
with 47 CF.R § 64.702 (inplementing Cl-11 orders by
defining enhanced services as those "that act on the
form content, code, protocol or sinmilar aspects of
the subscriber's transmtted information").



The Conmission's tentative conclusion is
clearly correct. The definitions of these key terns used
in Section 255 were contenporaneously enacted, and as the
NPERM points out (Y 35) there is no indication in the
| egi slative history that Congress intended them "to have
any different, specialized neaning for purposes of
accessibility." In fact, as AT&T showed in the NOI,
there was w despread recognition among comrenters there
that information or enhanced services are not subject to
Section 255 requirements.®

In marked contrast to Section 255's reliance on
these statutorily defined terms, the Communications Act
does not contain a definition of the phrase "provider of
t el ecommuni cations service" in Section 255. The NERM
(§Y 44-45) therefore proposes to adopt an inclusive
definition of the term "provider," enconpassi ng all
"entities that supply or furnish teleconmrunications
services, as well as entities that make avail abl e such
services." AT&T supports the Conm ssion's proposed

definition, which is fully consistent with the scope of

10 gee AT&T NOL Reply Comments, p. 3 n.5. Wile
excl usi on of enhanced or information services from
Section 255 requirenents is thus required, the
inclusion of basic (or adjunct to basic) services in
Section 255 should not be deemed to connote that
i mprovenents to the accessibility of those services is
necessarily "readily achievable" under the statute.
In many cases, inplenenting such nodifications may
often present substantial cost and technical barriers.




the term "provide" used el sewhere in the Conmunications
Act ? Equally inportant, applying Section 255 to both
facilities-based carriers and other entities that offer
t el ecommuni cati on service, such as resellers and
aggregators, is clearly calculated to further the
underlying statutory objective of making such services
wi dely accessible to persons with disabilities.?
B. Statutory Requirements

As AT&T showed in the NoI,!? and as the NPRM
(Y 67) acknow edges, the substantive |egal requirenents
under Section 255 are derived fromthe ADA and ot her
disability law doctrines developed in the context of
physical access to facilities. These principles nust

therefore be adapted to the circunstances of the

11NPRM,{ 44 (citing 47 U S.C. §§ 222(e), 225(c)).

12 Exenptin? any category of service providers fromthe
scope of Section 255 would not sinply disserve the
interests of persons with disabilities in obtaining
the broadest possible choice anong services, features,
and prices. Any such exclusion would al so seriously
skew the tel ecommunications marketplace by glacing t he
potentially substantial costs of Section 255 com
pliance solely on a limted group of service
providers, a result that the NOI (§ 18) correctly
not ed woul d "distort conpetitive incentives."

While all basic services providers should be subject
to Section 255, not all of their offerings need
provide full accessibility for all persons with
disabilities; it is enough if some of a provider's
offerings satisfy the needs of a given subset of such
persons.

13 gee AT&T NOL Comments, pp. 5-6; AT&T NOL Reply
Comments, p. 4 n.8.



t el econmuni cati ons equi pnent and services narkets in
l'ight of the Communications Act's regul atory regi me and
the objectives of Section 255. Id. The NBRM therefore
seeks comment on proposed applications of certain defined
terns in the context of telecomunications offerings.
AT&T supports the Conmi ssion's proposal (§ 70)
to treat the term *disability" coextensively with the
t hree-pronged test already applicable under the ADA.'*
Because there is already a wel|-devel oped body of case
| aw under the ADA, this approach will provide interested
persons and the Conmi ssion with imedi ate gui dance
regarding their corresponding | egal obligations under
Section 255.%% For similar reasons, AT&T supports the
Conmi ssion's proposal (NPRM, Y 71-80) to adopt for
pur poses of the Commi ssion's application of Section 255
the definitions of "accessible" and "usable" al r eady

devel oped by the Access Board.

14 see 42 U S.C. § 12102(a)(2) (defining "disability" as
a "physical or nental inpairnent that substantially
limts one or nore of the major life activities of an

individual ," together with elther a record of such
i npai rment or being regarded as having such an
| mpai rment).

15 As the NERM (] 70) al so notes, the Access Board has
devel oped a |list of common disabilities applicable in
the Section 255 context. \Wile the NPRM points out
that the list is "[nleither exhaustive [nlor final,"
the Comm ssion proposes to use those classifications
in analyzing equiprment and service offerings. AT&T
believes that the Access Board's categorization will
provi de additional useful guidance to firms subject to

(footnote continued on follow ng page)



The NPRM (§§ 94-99) al so proposes to construe
the term "readily achievable" borrowed fromthe ADA in
Section 255 to nean "easily acconplishable and able to be
carried out without nmuch difficulty or expense,” and to
use the four-pronged set of factors under the ADA solely
as pertinent guidance for developing criteria relevant to
the tel econmmunications context. @Gven the controlling
differences between physical access to prem ses, address-
ed by the ADA, and consuners' access to tel ecommuni -
cations equi pnent and services which AT&T and ot her
commenters showed in the NOI, the Conmi ssion's tentative
decision to fashion its own set of analytical factors for
applying the "readily achievable" standard is indisput-
ably correct.

The NPRM thus proposes a set of three
"telecommunications factors" to provide the framework for
the Commission's Section 255 analysis: feasibility,
expense and practicality AT&T believes that all of
these factors are properly included in assessing whet her
a feature or nodification is "readily achievable.” In
particular, the Comm ssion's proposed analytica
framework properly includes the relative expense when

accessibility issues are taken into account during the

(Footnote continued from prior page)

Section 255, and does not oppose the Conm ssion's
pl anned reliance on that |ist.



desi gn phase of a product or service, rather than at a
later point in its deploynent. See NERM, { 105. This
aspect of the Conmi ssion's evaluative process will create
an appropriate economc incentive for manufacturers and
service providers to seek input frompersons with
disabilities, who are nost know edgeabl e about the use of
those offerings, during the design and product devel op-
ment stages. 16

However, AT&T renains concerned, just as it was
in the Nor,'” that in deternmining what is "readily
achi evabl e" the Conm ssion should not inadvertently
create any de facto exenption from Section 255
obligations based solely on a "means test."” The expense
of inplenmenting a feature to permt or inprove
accessibility and the relative resources of the entity in
question are only part of the criteria to be weighed in
eval uati ng whether that nodification should be deened
"readily achievable." These cost factors should not be
accorded determ native weight; otherwise, it is clearly
foreseeabl e that many manufacturers and service providers

wll attenpt to avoid their Section 255 obligations on

16 As AT&T noted in the NaI (Conments, pp. 7-8), since
1984 it has regularly received advice on | ncorporating
accessibility features in its offerings from a

standi ng consunmer panel conposed of advocates for
persons wWth disabilities.

17 gee AT&T NOL Comments, pp. 9-10.




10

this basis, thereby depriving persons with disabilities
of the fullest possible range of choice anong conpeting
providers. The Conm ssion nust take special care in this
proceeding to avoid such an untoward result.!®
C Implementation Process

Finally, the NPRM (1§ 124-172) proposes a "tw -
phase progrant for resolving consumer inquiries and
conplaints regarding Section 255 conpliance, wthout the
need for resort in all such cases to the Conm ssion's
extant formal conplaint procedures.'® The first phase of
this proposed program establishes a "fast-track" process
for handling of custoner inquiries and conplaints by
manuf acturers and service providers. NERM, 9§ 126-143.

To the extent that the fast-track procedure does not

'8 The NeRM (Y 62-66) al so tentatively concludes Section
251(a) of the Communications Act requires service
providers to configure their networks to conmply with
Section 255, but does not require themto assure
accessibility characteristics of their underlying
network equi prent. Manufacturers shoul d be obligated
to assure that equi prent (including software), through
standard interfaces and signaling, allows service
providers to maintain statutory conpliance.

1% gee Implementation of the Telecommunications Act of

1996; Amendment of Rules Governing Procedures {0 Be

Followed When Formal Complaints Are Filed Against

Commaon Carxiers, 12 FCC Rcd 22497 (1997), exrratum

(rel eased December 10, 1997) ("Formal Conpl aint

Order") ; 47 C.F.R §§ 1.720 et seq. Because the

Comm ssion plans to act in a tinely fashion to adopt

such new procedures for handling Section 255

conpl aints, the NERM properly concludes (Y 175-177)

that there is no need for the Conm ssion to adopt

interimrules for processing such conplaints.

=
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obviate the need for further Conmm ssion proceedings, the
NPRM (99144-156) al so proposes creation of a further
round of informal and formal dispute resolution
procedur es.

AT&T supports the Conmi ssion's conclusion that,
on bal ance, consuners raising Section 255 clainms should
not be required to resort to the formal conplaint
process, and that informal procedures (including, where
possi bl e, consensual resolution wthout the need for

Commi ssion intervention) can better serve the public

20

interest. At the sane tine, however, the Conm ssion

nust assure that the Section 255 conplaint resolution
process serves the NBRM's dual objectives (1 124) of
responsi veness to consuners and efficient allocation of
resources w thout conprom sing due process requirenents
and fundamental fairness to the rights of manufacturers
and service providers. As shown bel ow, the NERM's

proposed procedures require nodification to assure this

result.

20 \Wen the NaI was rel eased, the Commission had not vyet
finalized its new formal conplaint rules. According-
|y, AT&T stated then that it would be inappropriate
for the Comm ssion "to initiate a separate rul emaking
on Section 255 conplaint procedures -at—this-time "
AT&T NOL Comments, p. 13 (enphasis supplied). Now
that formal conplaint rules have been adopted, the
Commi ssion and interested parties are better able to

assess the suitability of those requirenents in the
Section 255 context.
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Specifically, the NEPRM's proposed five business
day deadline for respondents to initially report to the
Conmi ssion on their handling of a "fast-track" conpl ai nt
(NPRM, 99 135-137) is facially insufficient to allow such
parties a neani ngful opportunity to undertake an
investigation of Section 255 conplaints, which nmay
frequently rai se compl ex technical and service issues.?!
The proposed deadline is all the nore burdensone in |ight
of the Conmission's expectation (§ 137) that respondents
wi |l simultaneously attenpt both to investigate the claim
and to resolve the conplainant's dispute. It is unlikely
that the resulting "informal progress reports" generated
under this severe tine constraint will be of any
significant use to either the Comm ssion or the parties.
Extending the deadline for such reporting to fifteen
busi ness days (which approxi nates the period normally
al l oned by the Conm ssion for responding to other

informal conplaints under Section 1.717) will permt a

21 To assure that respondents can address "fast-track"
conpl aints expeditiously, the Conm ssion should allow
manuf acturers and service providers to designate
different contact points wthin those conpanies for
different product or service offerings, provided that
the contact points' responsibilities are stated wth
sufficient specificity to allow the Comm ssion
accurately to refer "fast-track” conplaints. See
NPRM, 99 132-134. The contact |ists should not
however, be used for the "secondary function" as a
source of accessibility information to the public
(id.,§ 134); that outreach function differs

significantly from conplaint investigation and
resol ution.
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nore conpl ete and useful investigation, and give parties
sufficient tinme to informally resolve many disputes,
wi thout sacrificing the interest in expeditious
di sposition of such complaints.??

Modi fications are also required in the
Conmi ssion's proposed "second-phase di Spute resolution"
procedures. As a threshold matter, the Comm ssion should
not permt conplainants to bypass the "fast-track"
process and proceed directly to invoking the dispute
resolution process. Such an end run on the "fast-track"
process is calculated only to unnecessarily burden
manuf acturers, service providers, and the Comm ssion
alike with disputes that the "fast-track” procedure will
"frequent|y render unnecessary . . . by quickly resolving
the consumer's problem." NBRM, § 125. Even where it
does not obviate the dispute, prior resort to the "fast-
track"” process can aid in devel oping a factual record and

in narrowing or focusing the issues requiring

22 This schedul e necessarily assunes that the Commi ssion
wi || adopt and rigorously enforce the NERM's proposed
requi renent (9§ 131) that conplainants specifically
identify the product or service conplained of, and
describe fully how the equipnment or service is
al l egedly inaccessible to persons with a partjcul ar
disabilify or conbination of disabilities. Absent
such critical information, respondents cannot be
expected to investigate the conplaint or to resolve
any claimed deficiency in their offerings.
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23

resolution. The NERM thus clearly, and correctly,

contenpl ates that conplainants will first pursue the
informal procedure, and only then "continue to dispute
resolution." NPRM, § 143 (enphasis supplied).?*

The NPRM (§§ 140-142, 147) also appears to
contenpl ate that conplaints which are not resol ved
satisfactorily through the n"fast-track" process Wl |
usual Iy be resolved through unspecified "informal,

i nvestigative procedures," and that "formal adjudicatory
procedures" will only be invoked in the Comm ssion's
discretion at the request of conplainants. See NERM,

Y 147. Such a restriction could seriously prejudice the
ability of manufacturers and service providers to
denonstrate their conpliance with Section 255

requi renments and to avoid unwarranted liability for
alleged violations of their statutory duties.

For exanple, as shown above reports submtted
under the "fast-track" procedure (even as nodified in

these comments) wll necessarily be conpiled under

23 For these reasons, the Conmission's formal conpl aint

rules require both parties to describe their efforts

to resolve the dispute prior to initiation of the

conpl aint proceeding. See 47 CF.R § 1.721(a) (8).
24 parties should have the option, either during the
"fast track" process or afterwards, to timely pursue
alternative dispute resolution ("ADR") before a
mutual |y acceptabl e decisionmaker. However, the
Comm ssion should not attenpt to conpel ADR, or to
"farm out" its fact-finding role to industry bodies,
as the NPRM (1Y 157-160) appears to inply.

B

i
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extreme time constraints; premsing a finding of
viol ation upon the Commission's review and anal ysi s of
such reports would thus deny the respondent a fair
opportunity to prove the |aw ul ness of their conduct.
Fundanental fairness and due process require that the
Commi ssion also allow manufacturers and service providers
to request fornal adjudicatory procedures in a Section
255 claim.?®

As the NPRM (1Y 162-166) al so recogni zes, the
Conmmi ssion should avoid any attenpt in this proceeding to
establish definitive and binding criteria for determning
a respondent's conpliance with Section 255 requirenents
In the absence of a concrete factual record regarding a
particul ari zed product or service offering, it would be
i nappropriate for the Conm ssion to specify a "laundry
1list" of applicable guidelines, as the NBRM (§ 166)
itself points out. Rather, the activities described in
this portion of the NEPRM are sinply "l[elxamples of the
sorts of measures [the Comm ssion] would credit" in
determ ning a respondent's satisfaction of its statutory

obligation to provide accessibility where "readily

achi evabl e." NPRM, § 165.

25 However, the Conmission can and should tailor those
f or mal adéudicatory procedures to the particul ar
context of Section 255: indeed, the NPRM (1Y 147-155)
suggests a nunber of nodifications to accomodate the
circunstances in which these clainms are addressed.
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CONCTIIRTION
For thereasons stated above, the Conmm SSion

shoul d adopt regul ations implementing Section 255 in
accordance with them comments.

Reppectfully gubmitted,
- é&fr CORP.
7
By. ‘ktg“' —
Mark C&énakum
, Peter acoby

Tts Attorneys

295North Mapl e Avenue
Room 325051

Bagking Ridge, NJ 07920
(908) 221-4243
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